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3.31.17 

Commission’s Secretary 

Marlene H. Dortch 

Office of the Secretary 

Federal Communications Commission 

445 12th Street, SW 

Room TW-A325 

Washington, DC 20554 

Deena Shetler: deena.shetler@fcc.gov  

Pam Arluk: Pamela.Arluk@fcc.gov 

FCC Contractor: fcc@bcpiweb.com  

Re: WC Docket No. 06-210 

CCB/CPD 96-20 
 

 

MOTION 

           The Commission Only Needs to Rule on the Penalty Infliction Controversy 

Under the Administrative Procedures Act the FCC ONLY Resolves Controversies. 

There are NO Controversies Within the Scope of the 1995 Referred Controversy 

that are Left to Resolve Regarding the Traffic only Transfers.  

Petitioners: One Stop Financial, Inc., Winback & Conserve Program Inc., 800 Discounts, 

Inc., and Group Discounts, Inc. submit the following: Judge Bassler’s Decision explicitly 

stated: 
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1) The Inga to PSE and CCI to PSE orders simply requested a traffic only non-plan transfer.  

 

It is irrelevant which obligations transfer because the two traffic only non-plan transfer orders 

did not mandate upon AT&T any special allocation of obligations had to be first effectuated to 

process the order.  

 

2) So, the issue is moot regarding which obligations transfer as AT&T within 15 days was 

required by tariff law to process the order. AT&T has provided no written evidence of denying 

the traffic only transfers based upon non-adherence to section 2.1.8 within 15 days. So, this 

question of which obligations transfer is moot. Additionally, which obligations transfer on an 

AT&T conceded traffic only transfer was not a controversy in 1995.  

 

3) Additionally, if it was already implicit within 2.1.8 that AT&T could simply determine that a 

conceded traffic only non-plan transfer was a plan transfer then it was AT&T’s responsibility to 

simply transfer the plan within 15 days.  

 

 

4) Even if the FCC had agreed with AT&T in Jan 1995’s substantial cause pleading position 

plaintiffs’ would still prevail as that transaction would simply be classified as an entire plan 

transfer and, as per AT&T, would be accorded a 66% discount anyway: 

AT&T’s Preliminary brief to FCC May 22nd 2006 Exhibit A pg 13 

First, the purpose articulated by Petitioners did not require the 

transfer of the traffic without the plan; it could have been 

accomplished merely by an agreement with PSE which could have 

been entered into even with a transfer of the underlying plans. 

There is thus no explanation for Petitioners’ failure to transfer to 

PSE the entire plan (including the shortfall and termination 

obligations) other than the illicit desire to separate the plans’ traffic 

from their liabilities and thereby to evade the shortfall or 

separation of the plans’ assets (revenue stream) from their 

liabilities (volume commitments) could simply have no other 

purpose.    

5) AT&T concedes that even if the FCC/DC Circuit determined the transaction was a plan 

transfer the 66% discount –as per AT&T---would have still been accomplished under a plan 

transfer. What AT&T does not point out is that if petitioners held the pre-June 17th 1994 immune 

plans -----those plans would be able to be upgraded into a contract tariff without security deposit 

as petitioners would still be considered an existing AT&T customer ---not a FORMER AT&T 

customer. Therefore, the Judge Bassler referral is moot as per AT&T’s 2.1.8 defense of 

mandating a traffic only transfer is a plan transfer as AT&T conceded the 66% would have been 

accomplished anyway.  

 

 

6) All parties agreed that on a traffic only, non-plan transfer the revenue and time commitments 

must remain with the non-transferred plan. So, this was not a controversy in Judge Politan’s 

Court in 1995.  Therefore, the FCC was not asked to address which obligations transfer.  
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The DC Circuit Court understood that its scope for review is limited to only what the 

Commission interpreted:   

 

---“The Communications Act precludes us from addressing only those issues which the 

Commission has been afforded no opportunity to pass.” 47 U.S.C. Section 405(a).” 

(DC Circuit Decision in Plaintiffs initial brief pg. 10 fn1. 

 

--- “How this enumeration affects the requirement that new customer assume “all obligations 

of the former Customer” (emphasis added) is beyond the scope of our opinion.” DC pg. 

11 fn2 

 

---“We also do not decide precisely which obligations should have been transferred in this 

case, as this question was neither addressed by the Commission nor adequately 

presented to us.” DC Circuit Page 11 

 

 

7) AT&T’s Tr8179 Defense was filed on February 16, 1995 and withdrawn on June 2, 1995. 

That AT&T defense took the position that it was already implicit within 2.1.8 that AT&T had 

sole discretion when to decide a traffic only non-plan transfer should be determined a plan 

transfer---to force the revenue and time commitments to also transfer. Even though AT&T’s 

defense was a 2.1.8 defense the sole determining criterion that AT&T provided to the FCC was 

its suspecting the non-transferred plans would end up in shortfall of its revenue commitment. 

AT&T asserted in 1996 and 2003 that the termination penalty was not a controversy because as 

AT&T stated and the FCC 2003 Order stated the plans were not going to be terminated---so 

obviously there would be no termination charges to suspect.    

 

 

 

8) AT&T’s attempted Tr8179 substantial cause pleading was only based upon its suspicion that 

the non-transferred plan would not be able to meet revenue commitments. There was no other 

justification why the plan must transfer.  

 

AT&T’s Feb 16th 1995 Tr8179 substantial cause pleading to FCC:  

 

“If a Customer seeks to transfer, to one or more other Customers, all or 

substantially all of the 800 numbers associated with an existing AT&T 800 

Service Term Plan or Contract Tariff, and the anticipated result of such a 

transfer would be that the usage and/or revenue from the remaining 800 

numbers associated with the term plan or Contract Tariff (based on the past 

12 months of usage) would not meet the usage and/or revenue commitment of 

the volume or term plan or Contract Tariff, the transfer will be deemed a 

transfer of the associated volume or term plan or Contract Tariff to such other 

Customer(s), and may only be completed in accordance with this Section.  If 

the transfer of service is to a group of two or more other Customers, the new 

Customer for the volume or term plan or contract tariff will be that group.  

Each customer in the group will be jointly and severally liable for all of the 



4 
 

4 
 

obligations associated with the transferred service and volume or term plan or 

Contract Tariff.  

 

9) Given AT&T’s conceded fact that petitioners plans were pre-June 17th 1994 ordered and at the 

time of the traffic only transfer the plans were immune from shortfall this is conclusive as Judge 

Politan had determined AT&T had no merit to suspect shortfall.  

 

 

10) The TR 8179 defense under section 2.1.8 was filed after the 15-day written denial and is 

precluded in any event—but its moot anyway. AT&T counsel Richard Meade certification to 

Judge Politan regarding Tr8179 that AT&T’s 2.1.8 defense was decided by the FCC against 

AT&T:   

 

 

The FCC was concerned that the modified language in Section 2.1.8(c) would 

have had a broader effect than was needed to achieve AT&T's specific purpose, 

which was simply to clarify its existing right to prevent a location transfer 

intended to avoid payment of charges, and so would constitute a substantive 

tariff change. Meade para 9 

 

11) Thus, AT&T’s counsel admits that the FCC decided against AT&T.  All substantive changes 

are prospective only and thus would not affect the traffic transfer at hand. Other Meade 

concessions that AT&T 2.1.8 defense under Tr8179 would be prospective and a substantial 

change: 

  

I and others at AT&T had a number of discussions with the FCC concerning 

Transmittal No. 8179. In the course of those discussions we explored alternative 

tariff language that would address more directly the problem (the separation of 

assets and liabilities) that give rise to the initial filing without requiring a 

determination as to whether the parties to the transfer intended to avoid payment 

of charges.  Para 10.  

 

In particular, we discussed an alternative approach by which AT&T's concern 

would be met by requiring a deposit (either in cash or by letter of credit) in the 

amount of the projected shortfall charge that would apply as a result of the 

location transfer. The FCC was receptive to this approach, but noted that it would 

represent a significant change from the pending filing and that it would be 

appropriate to make that change as a new transmittal, thereby providing interested 

parties with a new opportunity to state objections. The Commission asked that 

AT&T withdraw Transmittal 8179 and submit the new approach as a new filing. 

Meade Certification to Judge Politan Para 11.  

Over the summer, AT&T discussed the contemplated across- the- board tariff 

filing with representatives of a reseller trade group, the Telecommunications 

Reseller Association ( "TRA") which includes resellers that will be affected by 

and interested in this package. Revisions were made in response to the reseller 

input. The contemplated changes were discussed further with the FCC in August 
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and September, and further revisions made. All of these revisions were circulated 

among the many affected product management groups within AT&T for approval. 

The time between the withdrawal of Transmittal No. 8179 in June and the filing 

of transmittal No. 9229 in October was a result of AT&T's desire to solicit and 

respond to input from resellers and the FCC, and the need to obtain approval from 

the many different product management groups affected by the changes. Meade 

para 14.  

 

 

On October 26th 1995, AT&T Corp. filed Tariff Transmittal No 9229 with the 

FCC. Transmittal No 9229 addresses the problem implicated in the CCI-PSE 

transfer--- the segregation of assets (locations) from liabilities (plan 

commitments) --- in the following manner. Meade para 15.  

 

 

12) AT&T then explains within paragraph 15 that it added Deposit Requirements 

to 2.1.8 

 

The Deposit for Shortfall Charges included in Transmittal No. 

9229 is a new concept that meets AT&T's business concern more 

directly, without addressing the question of intent. Because this is 

new, it will apply only to newly ordered term plans, and so would 

not be determinative of the issue presented on the CCI/PSE 

transfer.  

 

13) The Tr9229 tariff revision was explicit that revenue and time commitments do not 

transfer on a traffic only transfer and answered Judge Bassler moot referral. However, 

AT&T counsel scammed Judge Wigenton with its bogus assertion that the fundamental 

terms and conditions of the tariff did not apply only because petitioners were 

grandfathered from having to post security deposits against potential shortfall as per 

Tr9229.   

 

 

AT&T Counsel Admitted To The Third Circuit What The FCC’s 

“Final Position” Was In Reference AT&T Substantial Cause Pleadings- 

Agreeing with fellow Counsel Richard Meade.  

 

14) During oral argument in 1997 (well after AT&T’s Substantial Cause Pleadings and proposed 

retroactive Transmittal 8179) AT&T’s counsel admitted under continued questioning on this 

subject from the Third Circuit that the FCC’s final determination of its Substantial Cause 

Pleading was that adding the transferring of shortfall and termination obligations to section 2.1.8 

for traffic transfers were more than codifications and hence a “C” designation for change. 

  

15) AT&T’s Counsel David Carpenter concedes the FCC denied AT&T’s 2.1.8 defense at the 

Third Circuit.  
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Third Circuit Oral Pg 43: 

 

The Court: I'm reading your supplemental ---I read your supplemental brief and it 

doesn't seem to say all that. I mean, it seems to say that the issue is going to be 

decided by the FCC.  
 

Carpenter: We thought the issue would be decided. The FCC asked us to 

withdraw the complaint because the FCC thought we had done more in the tariff 

language than codify what the tariff already meant  

 

16) If it was implicit it would just codify what the tariff already meant. However, if the 

change is substantive it must be prospective. This is an additional admission to the Meade 

admission. The issue of whether the transaction should have been mischaracterized as a 

plan transfer instead of a traffic transfer was decided when AT&T lost its Substantial 

Cause Pleading as AT&T counsel admitted AT&T withdrew Tr8179 on June 2, 1995 

from the FCC instead of getting it either rejected or put into effect prospectively and did 

not advise petitioners when it withdrew the attempt to modify 2.1.8.  

 

 

17) FCC 2003 Order page 11 advises AT&T that any post tariff revisions would be prospective 

after January 1995 and would not govern resolution of the traffic only transfer controversy:  

 
A. Whether a Tariff Revision May Have Retroactive Effect 

1. In their second request for declaratory relief, petitioners ask the 

Commission to find that “[u]nder standard tariffing law, principles, policies, and 

as required by the plain language of Section 203 of the Act, AT&T had no legal 

basis and could not have effectively tariffed any changes or additions to Section 

2.1.8 or any other published provision of its Tariff F.C.C. No. 2, subsequent to 

January 1995, which could have substantively affected CCI’s right to assign the 

traffic under its CSTP II plans to PSE in January, 1995.”1  AT&T does not 

address the retroactive application of tariff revisions.2  We also do not 

understand AT&T to argue that any revisions to its tariff that became 

effective after January 1995 govern the resolution of this matter.  We decline 

to rule on this request because the issue is moot. 

 

 

18) As the evidence shows AT&T’s Joyce Suek the order processing manager informs 

petitioners in June 1995 the same month AT&T withdrew Tr8179 that AT&T has decided to 

totally shut 2.1.8 down to all traffic only transfers no matter the size.  

 

See exhibit I in petitioners initial filing. AT&T order processing manager Ms. Joyce Suek’s in 

June 1995 uses of the term “Partial TSA’s” means “traffic only” transfers under 2.1.8 Transfer 

Service Agreement (TSA).   

                                                           
1  Petition at 8. 
2  See generally Opposition; AT&T Further Comments. 
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Al --Per our Conversation, 6/19; an original TSA is now required 

for transfer activity. Additionally, we “no longer” process partial 

TSA’s, the TSA must be for the whole plan.  

“No longer” obviously means AT&T had been allowing 2.1.8 transfers but stopped.  

 

 

 

19) AT&T does not change it tariff from the January 1995 version it simply engages in an illegal 

remedy after the FCC denies Tr8179 going in as an “implicit” modification that would have 

forced a plan transfer. Obviously AT&T understood that its 2.1.8 defense was dead and could 

not be relied upon as AT&T resorted to its illegal remedy of immediate June 1995 total shut 

down of 2.1.8. There was no way to transfer less traffic. 

 

20) October 1995 the FCC issues Order that transcends the scope of that case to protect resellers 

that AT&T as AT&T was violating its tariffs. The FCC mandates that for any issue regarding 

2.1.8 or Discontinuation Without Liability section AT&T must file a substantial cause pleading 

to meet the substantial cause test from November 1st 1995 through October 31st 1996. AT&T 

continues to assert it has a Tr8179 2.1.8 defense to the Third Circuit in 1996 despite stating the 

FCC denied AT&T’s 2.1.8 defense.  

 

21) November 9th 1995 AT&T’s Tr9229 Filing that replaced Tr8179 becomes effective. AT&T 

mandates under Tr9229 that the former customer must put up a security deposit against potential 

shortfall on the non-transferred plan when substantial traffic if transferred. As a substantial tariff 

change it is prospective only and petitioners 2 traffic only transfers in 1995 are grandfathered. 

AT&T no longer needs to violate its tariff with the illegal remedy introduced in June 1995 of 

totally shutting down 2.1.8 to traffic only transfers as AT&T now has in place Tr9229. AT&T 

also no longer needs to assert that it has an implicit right within 2.1.8 to force a plan transfer to 

force the commitments to transfer as AT&T has Tr9229 in place.  

 

22) AT&T counsel Meade certification to Judge Politan page 5-6 para 11 

 
“In particular, we discussed an alternative approach by which AT&T's concern 

would be met by requiring a deposit (either in cash or by letter of credit) in the 

amount of the projected shortfall charge that would apply as a result of the 

location transfer. The FCC was receptive to this approach, but noted that it 

would represent a significant change from the pending filing and that it would 

be appropriate to make that change as a new transmittal, thereby providing 

interested parties with a new opportunity to state objections. The Commission 

asked that AT&T withdraw Transmittal 8179 and submit the new approach 

as a new filing.”  

23) When AT&T lost its Substantive Cause Pleading it settled for adding additional deposit 

requirements on a prospective basis, and therefore there was nothing within Tr. 9229 and section 

2.1.8 that would be determinative of the issue presented on the CCI/PSE transfer.  
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The Deposit for Shortfall Charges included in Transmittal No. 9229 is a “new 

concept” that meets AT&T's business concern more directly, without addressing 

the question of intent. Because this is new, it will apply only to newly ordered 

term plans, and so would not be determinative of the issue presented on the 

CCI/PSE transfer. (Meade Exhibit N pg.7 para 16 of initial filing.) 

 

 

24) AT&T brief in 1996 to Third Circuit Page 12 footnote 5 confirms the answer to Judge 

Basslers moot referral that revenue commitments do not transfer:  

 

FCC Tariff Transmittal 8179 would have made explicit that an existing customer 

could not transfer even "substantially all 800 numbers on an existing plan" under 

circumstances where it would not be able to meet volume or term 

commitments unless the new customer agreed to assume all of the existing 

customer's obligations. See Meade 2d Supp. Cert. ¶ 7 (AA 1267). 

 

25) In 1996 AT&T again confirms to the FCC that Tr8179 issue was all about the non-

transferred plan not being able to meet volume commitments that as AT&T asserted do 

not transfer on a traffic only non-plan transfer.  

 

AT&T’s 1996 brief to the FCC page 7 footnote 6 

 

AT&T Transmittal No. 8179 would have made explicit that an existing customer 

could not transfer even "substantially all 800 numbers on an existing plan" under 

circumstances where it would not be able to meet volume commitments unless 

the new customer agreed to assume “all of the existing customer's obligations”. 

 

 

 

26) The FCC’s Order 2003 noted regarding AT&T’s attempt to modify section 2.1.8 with the 

filing of Tr8179 that when that Order was withdrawn on June 2, 1995 it ended that controversy 

as per the non-vacated May 1995 Judge Politan Order: 

 

 

 

 

 

FCC 2003 Order page 11: 

 

“After AT&T refused to permit petitioners to move the traffic, it filed Transmittal 

8179 with the Commission in February 1995, which sought to amend Tariff No. 

2.  The district court’s May 1995 primary jurisdiction referral to the Commission 

was based, in part, upon AT&T’s contention that the Commission’s 

consideration of Transmittal No. 8179 would clarify whether CCI was 

entitled, under the tariff, to move the traffic without the plans to PSE. 

(FOOTNOTE 73 BELOW) According to the record, however, AT&T ultimately 
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withdrew Transmittal 8179 on June 2, 1995.[2]  Thus, Transmittal 8179 never 

became effective.”  

 

FCC 2003 Order FN 73: 

“See First District Court Opinion at 12, 16-17; Second District Court Opinion at 

3-4, 13; see also Petition at 14-16 & n.7 (quoting AT&T’s Brief filed in 1995 

with the district court (“Transmittal 8179 … make[s] explicit AT&T’s implicit 

rights under the tariff.  Accordingly, the proceeding in the FCC will resolve 

that issue ….”).  The district court found that Mical Communications, Inc. v. 

Sprint Telemedia, Inc., 1 F.3d 1031 (10th Cir. 1993), was persuasive authority on 

one of the factors relevant to the primary jurisdiction referral:  whether a decision 

by the court prior to an Commission response to a petition pending before that 

agency might result in conflicting decisions.  See First District Court Opinion at 

14 n.10; see also Petition at 14-15 n.7 (quoting AT&T’s Brief filed in 1995 with 

the district court).  A tariff transmittal, however, is a different kind of 

administrative filing than the petition for declaratory ruling, see Mical, 1 F.3d at 

1037, that was at issue in the Mical case.  As we discuss in Section III.C, below, a 

tariff transmittal is a carrier-initiated document which, if not withdrawn or 

deferred by the carrier, or suspended or rejected by the Commission, becomes 

effective, i.e., modifies the tariff, within a certain number of days from the 

transmittal filing date.  See 47 U.S.C. § 203(a), (b); 47 C.F.R. § 61.58(a), 

(b).  Until the transmittal becomes “effective” it is not part of the tariff.  In the 

interim, the carrier has the power to defer the effective date of a particular 

transmittal, file an amended version of it, or, as AT&T did in this matter, 

withdraw it.” 
 

27) The Commission not only stated that Judge Politan determined this issue was over when 

Tr8179 was withdrawn but EVEN IF IT WENT INTO EFFECT IT WOULD BE MOOT as it 

“modifies the tariff, within a certain number of days.”  Petitioners transactions were in January 

1995 and therefore even if AT&T 2.1.8 defense went into effect it would not have been 

applicable as the tariff change was substantive and thus prospective of petitioners transaction.   

 

 

 

 

 

28) Judge Bassler Decision understood that the Tr8179 filing would only be prospective and 

would have no effect on plaintiffs so as per Judge Bassler’s referral--- any “open issue” referred 

to the FCC on AT&T’s 2.1.8 defense was already determined as a moot issue:  

 

After Judge Politan’s May 1995 ruling, however, AT&T withdrew transmittal 

8179 purportedly after the FCC advised AT&T that the transmittal would 

have prospective effect only. On October 26, 1995, it filed a second transmittal 

offering proposed revisions to clarify six of AT&T’s tariffs.  

 

29) Judge Bassler “open issues” phrase could not have possibly have been regarding whether 

                                                           
[2]  Second District Court Opinion at 4. 
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AT&T had the right to mandate that a conceded traffic only transfer can be determined by AT&T 

as a plan transfer. Judge Bassler’s decision understood that even if the 2.1.8 modification went 

into effect it would be prospective and moot to the Inga Companies. 

 

30) Judge Bassler “open issues” phrase must have only had to do about the shortfall infliction 

issues: The FCC’s 2003 Decision clearly shows that the dates of the FCC filings by AT&T and 

petitioners are August 26, 1996, and September 23, 1996; obviously after the June 1996 

shortfall infliction. 

 

31) AT&T was asserting in Judge Basslers Court its brand-new defense it created in 2005 that on 

a traffic only non-plan transfer the revenue and time commitments must transfer. Since AT&T 

was asserting revenue and time commitment must transfer ------and its concern was not meeting 

revenue commitments -------it would have been totally illogical to also argue in 2005 that 

AT&T’s tariff allowed it to decide if a traffic only transfer must be a plan transfer to force the 

revenue and time commitments to transfer.  

 

32) AT&T understood that Tr8179 was a substantive change and withdrew it because the 

Commission was not going to determine that it was already implicit within 2.1.8. If it was 

implicit than why didn’t AT&T ever show any written evidence within 15 days that AT&T 

denied a traffic only transfer and mandated it must be a plan transfer. Implicit but never acted 

upon? As AT&T counsel conceded the Commission denied AT&T’s implicit argument as the 

Commission determined it would a substantive change and thus prospective.  

 

33) The FCC understood AT&T’s position on traffic only transfers as AT&T explicitly detailed 

it to the DC Circuit Court: 

 

AT&T Reply brief to DC Circuit:  

AT&T never stated below that Section 2.1.8 “applied only to the 

transfer of the CSTPII Plans’ themselves,” and that the provision is 

inapplicable to transfers of traffic only—without the plan and its 

associated obligations.  

 

34) So, there is no controversy between petitioners and AT&T that 2.1.8 allowed traffic only 

transfers and the associated obligations of the plan (revenue and time commitments) do not 

transfer.  It was only after the DC Circuit that AT&T created its brand-new fraud with attempted 

cover-up on Judge Bassler that revenue and time commitments must transfer on a traffic only 

transfer. The FCC made short work of the Judge Bassler Referral because AT&T was not 

allowed to create a new defense in the year 2005 as justification why it denied the traffic 

transfers in 1995.  

So, the FCC’s Jan 12th 2007 Order properly determined. The district court's June 2006 order does 

not expand the scope of the issue previously presented. 

 

“As discussed in the 2003 Order on Primary Jurisdiction Referral, the 

Commission has broad discretion under the Administrative Procedure Act and 

Commission rules to decide whether a declaratory ruling is necessary to 

terminate a controversy or remove uncertainty. When, as here, a petition 

for declaratory ruling derives from a primary jurisdiction referral, the 
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Commission also will seek to assist the referring court by resolving issues 

arising under the Act. That is our goal here. The district court's June 2006 

order does not expand the scope of the issue previously presented. Rather, 

we have been asked to interpret the scope of section 2.1.8 of AT&T's Tariff 

No.2, a matter already extensively briefed by the parties." FCC Jan 12th 2007 

Order Pg. 2 para 3 Exhibit B 

 

35) The only controversy left in this case are issues surrounding the penalty infliction. There are 

no disputed facts. The parties agree that all plans were pre June 17th 1994 ordered as of the 

January 1995 traffic only transfers.  

 

36) Even though AT&T’s 2.1.8 withdrawn defense of being able to force a plan transfer when 

AT&T conceded it was a traffic only transfer was determined moot by Judge Bassler’s decision 

it is totally irrelevant anyway.  

 

37) It is totally irrelevant because even if it was not prospective AT&T can’t overcome the 

MERITS issue. AT&T’s 2.1.8 defense in 1995 was solely based upon its SUSPECTING not 

being able to collect charges for non-rendered service (aka shortfall charges).  

 

R.L Smith commenting on AT&T’s Tr8179 filing to modify 2.1.8:  

 

“Two things to keep in mind about this one. First it indicates intent to and that 

is a judgment call which would have to be decided in a complaint case if the 

matter came up. And ‘it does not even take intent into account but assumes it 

is there” 
 

38) Yes, it was a fact-based judgement call of Judge Politan and based upon the evidence his 

Court determined the plans were shortfall immune and AT&T’s fraudulent use speculation had 

no merit in the first place.  

 

39) Judge Politan offered AT&T the right to come back to his Court with evidence to show why 

it should impose a $15 million-dollar security deposit on the March 1996 injunction ----when the 

plans were immune from AT&T’s so called fraudulent use shortfall speculation. AT&T ended up 

violating its tariff in June 1996 which of course is 18 months after the denied Jan 1995 traffic 

only transfer.  

40) AT&T in June 1996 stated that the plans could no longer be restructured as of that date. The 

tariff shows that AT&T is wrong and the plans were shortfall immune through 2001. However, 

even using AT&T’s June 1996 assertion with the fact that these are fiscal year revenue 

commitments----Why then if AT&T took the position that the plans were immune to at least June 

1996---how could AT&T possibly assert in January 1995 that AT&T was going to be deprived 

of shortfall---when AT&T itself conceded the plans were ordered prior to June 17th 1994 and 

immune from shortfall. There was absolutely NO MERIT to suspect being deprived of shortfall 

charges in the first place.  

 

41) DC Circuit Court Judge Ginsburg and FCC counsel Nicholas Bourne both understood 

revenue commitments didn’t transfer on a traffic only transfer but the issue of AT&T’s 
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suspecting shortfall had no merit as Judge Ginsburg completed the sentence of the FCC’s 

attorney Nick Bourne:  

42) The FCC explained to the DC Circuit Court the “Commission didn’t rule on” the June 17th 

1994 immunity provision that grandfathered plaintiff’s plans. (Pg. 27 Line 2):  

MR. BOURNE:  Well, CCI still had the obligation to pay its shortfall charges, and 

there's, there are other aspects to this that the Commission didn't rule on.  I mean, 

for instance --                                                                                                                 

JUDGE GINSBURG:  Whether they were grandfathered?                                                                       

MR. BOURNE:  Right.  So, it could well be that there were little or no shortfall  

43) Judge Ginsburg understood revenue commitments do not transfer on a traffic only transfer 

and understood AT&T’s fraudulent use defense had no merit to begin with—a fact based issue 

already decided by Judge Politan.   

 

44) As the FCC’s R.L Smith noted AT&T had no merit to simply assert its sole defense of 

fraudulent use in the first place! “Two things to keep in mind about this one. First it indicates 

intent to and that is a judgment call which would have to be decided in a complaint case if the 

matter came up. And ‘it does not even take intent into account but assumes it is there.” 

 

45) DC Circuit Court Judge Ginsburg and FCC counsel Nick Bourne the FCC’s tariff guru R.L. 

Smith and Judge Politan’s non-vacated May 1995 Decision all understood AT&T had NO 

MERIT to suspect shortfall charges in January 1995.. AT&T jumped to second base without 

getting to 1st base.  

 

FCC 2003 Order page 8 para 11:  

 

Based upon our review of AT&T’s tariff, we conclude that, even 

assuming that AT&T reasonably suspected a violation of the “fraudulent 

use” provisions of its tariff – which we do not decide – those provisions 

did not authorize AT&T to refuse to move the traffic from CCI to PSE 

 

 

 

Both AT&T’s withdrawn 2.1.8 defense and its already defeated 2.2.4 defense were predicated on 

suspecting that AT&T would be deprived of collecting shortfall charges for non-rendered service 

(aka shortfall charges).   

 

46) Therefore, the only open issue the Commission needs to address the non-disputed facts 

regarding the penalty infliction controversy. The June 17, 1994 exemption controversy addresses 

the VERY MERITS of AT&T’s defense to stop the traffic only transfer---AND---addresses 

whether AT&T unlawfully put petitioners out of business in June of 1996 by inflicting shortfall 

on one plan---but refusing to pay on all plans that had no issue of penalties.  
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47) The Commissions on 8.11.16 Released Public Notice asking for Comments on several 

declaratory ruling requests regarding the June 1996 penalty infliction and the parties have filed 

substantial comments. Judge Politan’s non-vacated May 1995 Decision has already determined 

the plans were immune but we can have the FCC decide this also. 3 

 

48) This motion is to interpret only the penalty infliction issues as the traffic only transfer issue 

of mandating that a conceded traffic only transfer is a plan transfer is ---as per Judge Politan’s 

May 1995 determination no longer controversial as it was to determine whether AT&T had the 

implicit right within 2.1.8 to mandate a plan transfer.  

 

49) It is also moot as per the Judge Bassler’s Decision as his Court accurately determined it 

would be prospective even if it had not been withdrawn by AT&T.  

 

 

 

50) Additionally, the traffic only non-plan account movement has already been conceded as 

permissible by AT&T under 3.3.1.Q Bullet 4 Delete and Add.  

Exhibit D in petitioners initial FCC comments:  

 

51) If you notice, there is no required reference within Bullet 4 to any other tariff section ---such 

as 2.2.4 fraudulent use---that would first require petitioners from meeting fraudulent use 

requirements prior to deleting accounts from its plan and then PSE adding the accounts to its 

plan.  

 

                                                           
3  Judge Politan is the plans were penalty immune due to the pre-June 17th 1994 tariff immunity 

provision.   
A) District Court: “Suffice it to say that, with regard to pre-June, 1994 plans, methods exist for 

defraying or erasing liability on one plan by transferring or subsuming outstanding commitments 

into new and better plans pursuant to AT&T’s own tariff.” District JA pg. 66 
 

 B) District Court: “Commitments and shortfalls are little more than illusionary concepts in the 

reseller industry—concepts which constantly undergo renegotiation and restructuring.  

1996 Politan Decision (page 19 para 1) 
 

 C) District Court: “In answer to the court’s questions at the hearing in this matter, Mr. Inga set 

forth certain methods for restructuring or refinancing by which resellers can and do escape 

termination and also shortfall charges through renegotiating their plans with AT&T.” 

  

The June 17th 1994 immunity provision is prior to the Jan 1995 traffic only transfer. AT&T can’t 

possibly assert that it could suspect being deprived of collecting shortfall charges when Judge 

Politan found CCI’s plans were immune from shortfall and termination liability; but let’s continue 

the AT&T fraud and have the FCC resolve what Judge Politan did not even refer –as he understood 

the plans were shortfall immune.  
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52) AT&T asserted under its Tr8179 filing that under 2.1.8 it could force a traffic only transfer to 

be determined a plan transfer; however, that did not preclude petitioners from moving its end-

user account locations via 3.3.1.Q bullet 4 (delete and add). A 2.1.8 transfer is a bilateral transfer 

in which AT&T is involved in the transfer. AT&T has already conceded when the FCC asked 

AT&T if the end-users were its customer that these end-user locations were not its customers but 

customers of petitioners.  

 

 

 

 

 

 

 

 

 

 

 

FCC 2003 Order page 5:  

 

On February 13, 2003, the Bureau released a Public Notice inviting comment on 

two discrete questions that were not squarely addressed by the parties on the 

prior record.4  Specifically, the Bureau first asked the parties to “comment on 

                                                           
4  Further Comment Requested on the Joint Petition for Declaratory Ruling on the Assignment of Accounts (Traffic) 

Without the Associated CSTP II Plans Under AT&T Tariff F.C.C. No. 2, Internal File No. CCB/CPD 96-20, Public 

Notice, 18 FCC Rcd 1887 (2003) (Second Public Notice).  The deadline for filing further comments was extended 

twice.  See Joint Petition for Declaratory Ruling on the Assignment of Accounts (Traffic) Without the Associated 

CSTP II Plans Under AT&T Tariff F.C.C. No. 2, Internal File No. CCB/CPD 96-20, Order, 18 FCC Rcd 3284 
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the nature of the relationship, if any, between AT&T and the end-user 

customers of AT&T’s customers, under AT&T’s Tariff FCC No. 2 generally, 

and specifically under the tariff provisions governing the RVPP and CSTP II 

Plans at issue in this matter.”5   

 

 

53) AT&T’s comments to the FCC in 2003 conceded that the end-user locations were no longer 

AT&T customers. These end-user locations were only customers of petitioners.  See petitioners 

initial filing at EXHBIT S. A December 10th 1990 letter from AT&T’s Annette Mchaffey, the 

manager of AT&T's Marketing Delivery Center, detailing AT&T’s position that the end users 

can be deleted and added and AT&T will honor all order activity. 

 

 

AT&T is announcing procedural revisions in servicing Aggregator that will take 

effect January 1, 1991. As a holder of a Multi-Location WATS (MLW) service 

plan, and/or 800 Revenue Volume Pricing Plan (RVPP) /Customer Specific Term 

(CSTP) you are the AT&T customer for all locations that you have designated for 

inclusion under your discount plan. The purpose of this package is to explain 

these changes and clarify your role in interacting with AT&T.  

  

Once a location signs up for service under your plan, you have assumed 

responsibility to AT&T for that location. As a result, that end-user loses his 

status as a customer of AT&T, giving control of the aggregated BTN (Billing 

Telephone Number) to you, the Aggregator, including the authority to add, 

delete, or change service for that BTN. Accordingly, AT&T will honor all order 

activity related to a BTN included in your discount plan only from you---the 

service plan holder.   

 

                                                                                                                                                                                           
(WCB 2003); Joint Petition for Declaratory Ruling on the Assignment of Accounts (Traffic) Without the Associated 

CSTP II Plans Under AT&T Tariff F.C.C. No. 2, Internal File No. CCB/CPD 96-20, Order, 18 FCC Rcd 5713 

(WCB 2003). 
5  Second Public Notice, 18 FCC Rcd at 1887. 
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54) AT&T’s 2003 Comments from AT&T counsel Mr. Aryeh Friedman leading up to the FCC’s 

2003 Order agreed with the December 10th 1990 letter from AT&T’s manager Annette 

Mchaffey, that petitioner had sole control to delete and add end-user locations. AT&T simply 

had no authority to prohibit deleting an account from the Inga Companies plan and had no 

authority to prohibit adding end-user accounts to PSE’s plan.  
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Based upon AT&T’s and Petitioners Comments and the AT&T letter presented the Commission 

correctly determined that AT&T’s tariff 3.3.1Q bullet 4 delete and add permitted the movement 

of end-user accounts without the plan transferring.  

 

55) FCC Order page 5 para 8:  

 

 

2. The district court asked “whether section 2.1.8 [of AT&T’s Tariff] permits 

an aggregator to transfer traffic under a plan without transferring the plan itself in 

the same transaction.”6  Similarly, petitioners’ first request for declaratory relief 

asks the Commission to find that “[a]t the time of the attempted transfer … in or 

about January, 1995, by CCI to PSE of the end user traffic under the CSTP II 

plans held by CCI, neither Section 2.1.8 of AT&T’s Tariff F.C.C. No. 2, nor any 

other provision of AT&T’s Tariff ... prohibited CCI from transferring that 

traffic without also transferring the CSTP II plans with which that traffic 

was associated.”7  We conclude that section 2.1.8 of AT&T’s tariff did not 

address or govern CCI’s and PSE’s request and that its respective tariffs with 

CCI and PSE permitted the movement of traffic at issue here. 

 

 

56) AT&T’s 2003 Further Reply Comments to FCC page 1:  

 

"AT&T did not have any carrier relationship with Petitioners’ customers (the 

“end-users”). Petitioners do not dispute the accuracy of these statements; just to 

the contrary, they repeatedly concede that they and not AT&T had the exclusive 

carrier-customer relationship with the end-users. Similarly the Petitioners 

acknowledge that "although AT&T also rendered bills to Winback & 

Conserves end-users on the behalf of the latter entity, the billing 

arrangement selected by the reseller did not create any carrier–customer 

relationship between AT&T and the end-users.”  
 

 

 

57) AT&T Further Reply Comments to FCC Page 4:  

                                                           
6  First District Court Opinion at 15; see also Third Circuit Opinion at 3.  Similarly, in its ordering clause, the 

district court questioned whether the transfer of traffic without the CSTP II Plans “compli[ed] or not with the terms 

of the governing tariff.”  First Preliminary Injunction at 2. 
7  Petition at 7-8.  Tracking the language of section 2.1.8, petitioners refer to the requested movement of traffic from 

CCI to PSE as a “transfer (assignment).”  See, e.g., Petition at 7-8 (Requests No. 1, 3).  AT&T uses the term 

“transfer.”  See Opposition.  We find that the relocation of end-user traffic from CCI to PSE would simply have 

been a movement of traffic from one AT&T aggregator to another.  We note that the agreement between CCI and 

PSE expressly provided for the return of accounts to CCI upon request.  See Exhibit G to Petition.  On a separate 

point, we note that the deposit provision of AT&T’s tariff is not implicated here.  In their first and third requests, 

petitioners seek, inter alia, declarations that AT&T had no basis to require a deposit to effect the movement of 

traffic without the associated plans.  See Petition at 7-8.  AT&T, however, does not argue that any deposit was 

required to effect the movement of traffic from CCI to PSE and notes that the deposit requirement related to the 

earlier transfer from the Inga Companies to CCI.  See Opposition at 9 n.8.   
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“Petitioners also concede that the liability for all charges incurred by each 

location was solely that of the petitioners not the end-users.”   

 

AT&T Further Reply Comments to FCC page 4:  

 

 “As AT&T’s customers-of-record, Petitioners were responsible for the tariffed 

shortfall and termination charges. Section 3.3.1.Q of AT&T FCC No 2 See also 

AT&T Further Comments filed April 2nd 2003 (“AT&T’s Further Comments 

2003”) at 7-8.   

 

FCC’s 2003 Declaratory Ruling pg 7 footnote 52 

 
“See generally AT&T Tariff FCC No. 2; AT&T Contract Tariff FCC No. 516.  As 

AT&T concedes, the end-users or “locations,” were CCI’s customers, not AT&T’s.  See 

AT&T Further Comments at 6-10 (citing, inter alia, AT&T Corp. v. Winback & Conserve 

Program, Inc., 16 FCC Rcd at 16075, para. 3; First District Court Opinion at 3); see also 

MCI Telecommunications Corp v. AT&T, File No. E-90-28, Order, 7 FCC Rcd 5096, 

5100, para. 20 (CCB 1992). Because these end-users did not choose AT&T as their 

primary interexchange carrier, AT&T had neither proprietary interest in these 

individual end-user locations nor an expectation of revenue from them.  See Hi-Rim 

Communications, Incorporated v. MCI Telecommunications Corporation, File No. E-96-

14, Memorandum Opinion and Order, 13 FCC Rcd 6551, 6559 para. 13 (CCB 1998). 

Accordingly, AT&T could not refuse to move them out of CCI’s CSTP II and into 

PSE CT 516.  The fact that CCI sought to move all of its end-user locations, rather than 

just one or a few locations, did not confer a right on AT&T where none otherwise 

existed. 

 

58) As in a 2.1.8 bilateral transfer under a 3.3.1Q bullet 4 the new customer (PSE) would also be 

responsible for bad debt if the end-user location did not pay its phone bill. Additionally, 

petitioner’s plans, under a 3.3.1Q bullet 4 delete and add, would continue to be responsible for 

the revenue and time commitment on the non-transferred plan as a 2.1.8 transfer.   

 

59) Thus AT&T’s 2003 Comments to the FCC has already conceded that it had no authority 

under the tariff to prevent one AT&T customer (petitioners) to delete its end-use locations, and 

another AT&T customer (PSE) to add locations. AT&T never claimed that it was implicit 

within 3.3.1.Q Bullet 4 that AT&T could mandate that a traffic only non-plan transfer 

could be deemed a plan transfer. Even if AT&T suspected that end-users would not meet 

revenue commitments AT&T had authority under 2.1.8 or 3.3.1Q Bullet 4 to prohibit the account 

movement without the plan.  

 

60) Using 3.3.1.Q Bullet 4 would require 2 separate orders –one to delete and one to add. 

Petitioners maintained Letter of Agency under the tariff –which is similar to full power of 

attorney--- to move its end-user location customers to any telecom discount plan petitioners 

wanted and it would not require end-user signature to delete the end-users from one plan and add 

the end-user locations to PSE’s plan.  

 

61) Therefore, the issue of whether traffic can be moved without the plan has already been 

resolved in petitioners favor under both 2.1.8 and 3.3.1Q Bullet 4 delete and add. Of course, 

AT&T had no merit of suspecting shortfall charges in the first place as AT&T conceded the 
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plans were immune from shortfall charges at the time of the January 1995 traffic only transfers. 

The only controversy remaining in this case is the duration of the immunity, the illegal billing 

remedy and AT&T’s failure under the FCC’s October 1995 Order to file a substantial cause 

pleading to meet the substantial cause test.    

 

62) Petitioners have filed an email from the Florida Department of Revenue (Florida) to 

petitioners. That email wanted to know what the status was in the Commissions resolution of the 

penalty infliction controversy. AT&T has conceded that in its July 1997 settlement with the Inga 

Companies Co-Petitioner Combined Companies, Inc. (CCI) that CCI was paid substantial cash 

and AT&T claimed it was compensated for the approximately $80 million in shortfall and 

termination charges it claims were lawful under the tariff.  

 

63) AT&T claims it was compensated for the $80 million in a form other than cash when CCI 

agreed to provide its services to AT&T to help it defend AT&T against the continued claims of 

the Inga Companies. The Florida Department of Revenue considers the trading of services as 

barter and thus if the $80 million were actually permissible Florida said it is entitled to taxes on 

$80 million bartered. AT&T has conceded in FCC comments that it did not pay Florida but 

AT&T claimed the statute of limitations has passed.  

 

64) However, when Florida was advised that it was AT&T’s assertion that the statute of 

limitations has passed Florida sent petitioners Florida law showing AT&T’s assertion is false. 

Petitioners have filed the Florida law provided by Florida where there is no statute of limitations 

for Florida to collect its money from AT&T.  

 

65) Florida is still anxiously waiting for the Commissions determination as to whether the $80 

million should have been inflicted in June of 1996. Florida’s position is that if the $80 million in 

shortfall and termination charges should not have been inflicted in the first place then Florida 

would not have been able to collect taxes. So, Florida’s waits for the Commission to resolve the 

penalty infliction issues as the interest owed Florida has accumulated into the many millions.   

 

66) AT&T is a sure loser here as if the Commission rules the charges were not permissible then 

petitioners have additional damages. If the Commission rules the charges were permissible, then 

Florida wants its taxes as AT&T concedes it intentionally beat Florida.  

 

67) AT&T has the chance to lose on both sides of the coin so an interpretation of all possible 

violations is mandatory. If the Commission determines that the charges were permissible 

(Florida wins) but if the Commission also determines that 1) there was an illegal billing remedy, 

then AT&T can’t rely upon the charges.  2) If the FCC determines AT&T violated the FCC’s 

October 1995 Order in meeting eth substantial cause test then AT&T would be precluded from 

asserting its $80 million in charges. So, AT&T could lose to both Florida and to Petitioners.  

 

68) Furthermore, 800 Services, Inc. and other AT&T aggregator resellers are in the wings 

waiting for the Commission to rule on the penalty infliction declaratory ruling requests. The 

Commission has already received substantial comments to the June 2016 and July 2016 

declaratory ruling requests that that the Commission released public notice on 8.11.16.  
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69) The case spent 13 months on circulation and the Commissioners came to the same 

conclusion as the FCC’s Pricing Line Bureau’s Jan 12th 2007 Order: There were no controversies 

referred in Judge Bassler’s 2006 referral as per the traffic only transfer issue that were within the 

scope of the original 1995 referral on fraudulent use controversy. The ONLY controversy left 

that has non-disputed facts is the penalty infliction.  

 

70) The Commission’s Order on the penalty infliction should address both the Inga Companies 

holding the plans and CCI holding the plans. The Inga Companies holding the plans would have 

come first as that transaction would have come prior to the CCI to PSE transfer due to the 

deposit requirement hold up that did not get resolved until May 1995 by Court Order.  

 

71) The Commission must put the penalty infliction controversy on circulation and may decide if 

a new circulation case title would be more appropriate: “For pre-June 17th 1994 Ordered 

CSTPPII/RVPP plans interpret the June 17th 1994 Immunity Exemption Duration, the Infliction 

of Charges in excess of the Location Discount and whether AT&T’s failure not to file a FCC 

Substantial Cause Pleading as per the FCC October 1995 Order precludes any AT&T defense 

under Discontinuation Without Liability Section.” Or use as the circulation name the name used 

within the FCC’s 8.11.16 Public Notice.  

 

72) In summary—Judge Politan’s non-vacated May 1995 Decision determined the outcome of 

Tr8179 would end AT&T’s so called “implicit 2.1.8 defense.” Multiple AT&T counsels 

conceded the FCC denied AT&T’s implicit defense. Tr9229 was the replacement for Tr8179 and 

that was prospective and AT&T conceded that Tr9229 was just another way to accomplish what 

it wanted but in a different way without judging intent. Judge Bassler’s Decision explicitly stated 

it would have been prospective if it went through so obviously, that is conclusive that this failed 

2.1.8 defense based upon suspicion of shortfall would be moot as to petitioners transfers even if 

it went through and finally even if it went through AT&T states “it could have been 

accomplished” with a plan transfer---and because the plans were immune there was no merit in 

suspecting being deprived of shortfall in the first place. As the FCC’s R.L. Smith understood: 

AT&T ran from home plate directly to second base, without ever securing the 1st base MERITS 

ISSUE! It was a temporary transfer and the fiscal year’s revenue commitments had already been 

met!  

 

73) AT&T incredibly held up a transaction based up being SUSPICION of being deprived of the 

collection of charges for NON-RENDERED Service (aka shortfall), when AT&T has already 

conceded the plans were pre-June 17th 1994 immune in January 1995.  

 

Al Inga President  

Group Discounts, Inc. 

One Stop Financial, Inc.  

Winback & Conserve Program, Inc.  

800 Discounts, Inc.  


